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Interim Strategy on Section 7 Consultations under the
Endangered Species Act for Watercraft Access Projects in
Florida That May Indirectly Affect the Florida Manatee

AGENCY: Fish and Wldlife Service, Interior
ACTION: Final interimstrategy docunent

SUMVARY: We, the Fish and WIdlife Service (Service),
announce the final interimstrategy to conply with the

provi sions of the Endangered Species Act of 1973, as anended
(ESA), on actions resulting in increased watercraft access
in Florida. This final interimstrategy represents our

gui dance regardi ng conservation neasures that should be
incorporated into watercraft access facility designs in
order that, in sone cases, projects would not |ikely cause
incidental take of the Florida manatee (Trichechus nanatus).
This final interimstrategy docunent does not address all of
the ways in which a watercraft access project could have
indirect effects which constitute an incidental take of
manat ees as defined by the ESA and Mari ne Mammal Protection
Act (MWA). Instead, this final interimstrategy docunent
focuses on one particular formof potential incidental take-
-the increased likelihood of manatee nortalities and
injuries as a result of collisions with watercraft.

W believe that increased nmanat ee speed zone
enforcenment is the primary conservation nmeasure through
whi ch proposed projects could reduce the incidental take
associated with watercraft collisions to an unlikely to
occur level. Since publication of the draft interim
strategy, we have becone aware that the State of Florida has
refocused its existing | aw enforcenent efforts, as well as
depl oyed additional |aw enforcenment officers specifically to
enforce manatee protection laws. The State’ s | aw
enforcement initiative will result in a nore effective neans
to address the indirect effects of watercraft access
devel opnent on manatees. W, therefore, have nodified the
draft interimstrategy to elimnate the contribution because
the State has come forward with an initiative that resol ves
| aw enforcenent issues in manatee waters and we have
determ ned that the contribution portion of the interim
strategy is no |longer necessary. As appropriate, we
consi dered and incorporated comrents received during the
public review period in order to finalize the interim
strat egy.

ADDRESSES: Comments and materials received, as well as
supporting docunentation used in preparation of this
docunent, will be available for public inspection, by
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appoi ntment, during nornmal business hours at the South
Fl ori da Ecol ogical Services Ofice, 1339 20th Street, Vero
Beach, Florida 32960.

FOR FURTHER | NFORMATI ON CONTACT: Kal ani Cairns, tel ephone
561/ 562- 3909 extension 240, facsimle 561/562-4288, or
el ectronic mail at verobeach@ws. gov.

SUPPLEMENTARY | NFORMATI ON:
Backgr ound

A coalition of environnmental and ani mal rights groups
sued us and the U S. Arny Corps of Engineers (Corps)in
January 2000. This lawsuit clainmed that we were not
fulfilling our obligations to protect the endangered Fl orida
manat ee under the ESA and the Marine Mammal Protection Act
(MWPA). Settlenent of the Save the Manatee Club et al v.
Ballard case in January 2001 avoi ded unnecessary litigation.
In the settlenent, the we agreed to a general tine line for
acconpl i shing specific tasks including publishing a revised
manat ee recovery plan; conpleting a review of and publishing
our decision regarding federal designation of manatee
protection areas; devel oping and publishing Incidental Take
Regul ati ons pursuant to the MWPA, and addressing shortfalls
in | aw enforcenent.

On March 14, 2001, we announced the availability of a
draft interimstrategy to conply wth the provisions of the
ESA on actions resulting in increased watercraft access in
Florida (66 FR 14924). This draft interimstrategy
represent ed our gui dance regardi ng conservati on measures
that could be incorporated into watercraft access facility
designs such that, in sone cases, projects would not |ikely
cause incidental take of the Florida manatee. W called
this docunent an “interinf strategy because it was designed
to provide guidance relating to the indirect effects of
wat ercraft access devel opnent on nanatees only during the
time period while incidental take regul ati ons under the MWPA
wer e bei ng pronul gat ed.

The draft interimstrategy was not designed as a nmeans
to allow projects to circunvent formal consultation under
section 7 of the ESA, which is required whenever a project
Is likely to adversely affect a federally-listed species or
its critical habitat. W wll continue to fulfill our
section 7 consultation responsibilities regarding the
Florida manatee. Al determ nations made during informnal
and formal consultation will be nade in accordance with the
ESA, our regul ations inplenenting section 7 (50 CFR Part
402), and our March 1998 Endangered Speci es Consultation
Handbook.
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The draft interimstrategy docunent reflected our
findings on the conditions under which we could concl ude
that a proposed watercraft access facility is unlikely to
cause a “take” of nanatees, as defined in the ESA 83(18) and
50 CFR 817.3. It also included neasures that an individual
seeking perm ssion to build a watercraft access facility
could incorporate into the design of a project in order to
reduce the likelihood of incidental take to a | evel of not
likely to occur.

The draft interimstrategy docunent did not authorize
i ncidental take of manatees. Incidental take of manatees
Wi t hout authorization is unlawful and such authorization
cannot occur until and unless we issue appropriate
regul ati ons under the MWA. It is also inportant to stress
that the draft interimstrategy docunment did not address al
of the ways in which a watercraft access project could have
I ndirect effects which constitute an incidental take of
manat ees as defined by the ESA and MWA. However, we must
consider, as with all consultations, other direct and
indirect effects to the manatee and its habitat, such as sea
grasses.

ESA regul ations require the Federal action agency to
submt a description of the effects of the action on the
| isted species and/or its habitat and an anal ysis of any
cunul ative effects. a thorough analysis of the effects of
t he proposed action on nanatees, manatee habitat, and
manat ee critical habitat.

Instead, the draft interimstrategy docunment focused on
one particular formof potential incidental take, that is,
the increased |ikelihood of nanatee nortalities and injuries
as a result of collisions wwth watercraft. Watercraft-
related nortality is the nunber one cause of human-rel ated
manat ee deaths. Adult survival rates are one of the key
criteria we consider in gauging success of our recovery
efforts, and we believe that an increased presence of on-

t he-wat er speed zone enforcenent is the nost effective neans
to significantly inpact overall adult nanatee survival
rates.

Pr evi ous Federal Action

On March 14, 2001, we published in the Federal Reqister
(66 FR 14924) a notice of availability of a draft interim
strategy on section 7 consultations under the ESA for
wat ercraft access projects in Florida that may indirectly
affect the Florida manatee. |In addition, we held eight
public neetings throughout Florida in the follow ng
| ocations--Mam on April 16, 2001; Fort Myers on April 17;
St. Petersburg on April 18; Marco Island on April 19;
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Jacksonville on April 23; Daytona Beach on April 24;
Mel bourne on April 25; and West Pal m Beach on April 26. The
comment period closed on May 14, 2001.

In the Federal Register notice, we requested
i nformation, views, and opinions fromthe public related to
this draft interimstrategy, the supporting anal yses, and
proposed i npl enentation. W contacted State and Federal
agenci es, Tribes, county governments, scientific
organi zations, and other interested parties and invited them
to cooment. In addition, we published notices announcing
the public nmeetings and inviting public comments in the
fol |l ow ng newspapers-- Bradenton Herald, Charlotte Sun
Herald, The GCitizen (Key West), G trus County Chronicle,
Fl orida Today (Brevard County), Florida Tines-Union
(Jacksonville), Fort Pierce Tribune, Mam Herald, Naples
Daily News, News Herald (Panama City), News Journal (Daytona
Beach), News-Press (Fort Myers), Olando Sentinel, Palatka
Dai ly News, Palm Beach Daily Business Review, Palm Beach
Daily News, Pal m Beach Post, Press Journal (Vero Beach),
Sarasota Heral d-Tri bune, South Florida Sun-Sentinel (Ft.
Lauderdal e), St. Augustine Record, St. Petersburg Tines,
Stuart News, Tallahassee Denobcrat, and the Tanpa Tri bune.

Summary of Comments and Recomendati ons

We received approximately 2,000 witten and oral
comments pertinent to the draft interimstrategy from
el ected officials, individuals, governnent agencies, private
i ndustries, and organi zations. |In general, public conment
on the draft interimstrategy was supportive of the | aw
enf orcenment concept, but was not supportive of the process.

Following is a summary of the comments received.
Comments of a simlar nature have been grouped together.

Comment 1: The Florida Fish and Wldlife Conservation
Comm ssi on (Comm ssion) and ot her conmenters were concer ned
that the draft interimstrategy would not be effective in
counti es where conprehensive manat ee speed zones are not yet
establi shed and that the draft interimstrategy does not
provide alternatives for applicants if additional speed
zones cannot be establi shed.

Response: W recogni ze that sone counties do not have
est abl i shed nanat ee speed zones. In developing the draft
interimstrategy, we assessed regional manatee popul ations,
manat ee ecol ogy, and watercraft-related nanatee nortality to
determne relative risk of watercraft-rel ated nmanatee | osses
and have delineated three relative risk areas throughout
Florida. W defined these risk areas (= counties) as high
(averaged one or nore watercraft-rel ated manatee nortalities
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per year during the past ten years); nedium (averaged |ess

t han one, but nore than zero, watercraft-rel ated nmanat ee
nortality per year during the same tine period); and | ow (no
docunented watercraft-related nortality). |In addition to
these risk areas, we have devel oped a reach-by-reach

anal ysis, outlined in the response to Comment 4, in
evaluating a watercraft access project’s effects on

manat ees.

O the 14 Florida counties totally within high risk
manat ee areas, four counties currently have either no speed
zones or only site-specific speed zones. Wthin these
counties, where speed zones are currently | acking or
i nadequate, it nust be shown that appropriate speed zones
are in place in the areas anticipated to be affected by a
project, speed zone signage is adequate throughout these
areas, and that adequate |evels of speed zone enforcenent
wi || occur throughout these areas before we can determ ne
that a proposed watercraft access facility is unlikely to
cause incidental take of nmanatees.

These types of determ nations will need to be nmade on a
case- by-case basis, that is, based on the specific
ci rcunst ances and conservation needs present in the area.
If it is determ ned that the existing speed zones are not
adequate to reduce incidental take to an unlikely to occur
| evel or that the speed zones will not be adequately
enforced even with conservation neasures incorporated into
the project design, we would not be able to conclude that
the project is not likely to incidentally take manatees
t hrough wat ercraft colli sions.

O the 15 counties in mediumrisk areas only, nine have
countywi de or site-specific speed zones. The remaining siXx
medi um ri sk counti es have no enforceabl e speed zones. As
with high risk counties, we will nmake case-by-case
determ nations as to whether a project is likely to
contribute to the incidental take of manatees through
watercraft collisions, in |light of manatee nortality history
and trends in the area, as well as any conservati on neasures
i ncorporated into the project’s design. |In those areas
where speed reduction is necessary yet no speed zones
currently exist and/or speed zones will not be sufficiently
enforced to render watercraft collisions in the affected
area unlikely to occur (despite any conservation neasures
i ncorporated into the project’s design), we believe that we
woul d not be able to concur with a determ nation that the
project is not likely to adversely affect nanatees.

Comment 2: The Conmi ssion and other commenters were
al so concerned that the draft interimstrategy does not
consi der | and use decisions, |ocal Manatee Protection Pl ans,
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or other state or |ocal conservation |laws as solutions to
reducing watercraft-related manatee nortality.

Response: W consider | and use decisions the
responsi bility of |ocal governnments and not the Federal
government. Al though we do consider |and use deci sions,
| ocal Manatee Protection Plans, and other state or | ocal
conservation laws, in the section 7 process in evaluating a
wat ercraft access project’s effects on nanatees, these | ocal
| and planning tools nay or may not affect the final outcone
of a biological rationale presented in a Service concurrence
| etter or biological opinion. Wile |and use decisions are
not the responsibility of the Federal government, we
recogni ze the right of local and State governnments to be
nore restrictive in inposing neasures for nanatee
conservation, and recommend that proposed projects conply
wi th such nmeasures. The draft interimstrategy provided a
way to guide projects to include offsetting neasures,
specifically increased | aw enforcenent, that applicants
could use to reduce the likelihood of incidental take of
manat ees. I nstead of concentrating on |ocal decisions and
law, the focus of the draft interimstrategy was on
appropriately | ocated nmanatee speed zones that are
adequately posted, coupled with sufficient |evels of |aw
enforcenment in place before the project noved forward.

Comment 3: The Conmm ssion and ot her comenters believe
the draft interimstrategy encourages a pi eceneal approach
to establishing and posting nanatee speed zones based on the
needs of a single project rather than on an ecosystem | evel.

Response: Contrary to a pieceneal approach, we viewed
the draft interimstrategy as a statew de approach to
eval uating the potential effects of new watercraft access
projects on manatees and their habitat. The draft interim
strategy did not authorize incidental take of manatees and
incidental take is unlawful w thout authorization and such
aut hori zati on cannot occur w thout appropriate regul ations
under MWA. The draft interimstrategy provided
conservation nmeasures, primarily increased manatee speed
zone enforcenent statewi de, to ensure that the incidental
t ake of manatees associated with new watercraft access
facilities was reduced to an unlikely to occur level. In
addition, the draft interimstrategy established four
prerequi sites (adequate speed zone designations, signage,
and on-the-water enforcenent, including the requirenent that
such neasures be in place prior to project inplenentation)
whi ch nust be evaluated prior to concluding that incidental
take was unlikely to occur.

Multi-slip projects are evaluated on a case-by-case
basis in nmediumand high risk counties to determ ne whet her
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a proposed watercraft project is likely to result in the

i ncidental take of manatees or whether specific conditions
in the project area as well as neasures incorporated into
the project’s design are such that we can reasonably
conclude that the project is not likely to result in the

i nci dental take of nmanatees.

Overall, we believe that the State and other |aw
enforcenment initiatives as well as the continuing anal ysis
(as new i nformati on beconmes available) to evaluate the
adequacy of nanatee speed zones will result in an effective
statew de neans to address the indirect effects referenced
by the draft interimstrategy on nanatees on a | andscape-
scal e.

Comment 4: The Conmi ssion and other commenters stated
that the draft interimstrategy does not identify a nethod
or criteria for determ ning the adequacy of a speed zone,
si gnage, and/or enforcenent.

Response: Wile the draft interimstrategy does not
set forth criteria for determ ning the adequacy of speed
zone designations, signage and/or enforcenent, we do include
the basis for our determ nations in our concurrence |etters
and bi ol ogi cal opinions to the Arnmy Corps of Engineers’
(Corps). In making these determi nations, we rely on the
best scientific and commerci al data avail abl e, including
manatee nortality data for a particular area, potential
i npacts to manat ee habitat such as seagrasses, information
regardi ng boater conpliance wth speed zones in the area,
the anticipated beneficial effect of any conservation
measures incorporated into the project’s design, including
the degree to which such nmeasures are anticipated to
i ncrease speed zone enforcenent in the area, etc. W wll
continue to rely on these and other site-specific criteria
such as watercraft and nanatee travel patterns, as
avai l abl e, to nake determ nations on the adequacy of speed
zones, signage and/or enforcenent.

Recogni zing the responsibilities and comm tnments by
bot h agenci es on many overl appi ng i ssues regardi ng the
manatee, we are currently working with the Comm ssion and
| ocal governnents to ensure speed zone pl acenent, signage,
and enforcenent are or will be appropriate and adequate.
Whil e manatee nortality in some areas has been high, we
expect that the State’s |aw enforcenent initiative will help
reduce incidental take as the result of watercraft
col | i si ons.

We accept this conment as a valid concern and have
nodi fied the interimstrategy to incorporate manatee speed
zone criteria in the Reach-by-Reach anal ysis already
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conducted by us as well as any new informati on that becones
avai l abl e during project review

To anal yze the effects of watercraft access projects on
manat ees, we revi ewed the baseline conditions for each of
t he manat ee subpopul ati ons by county and by “reach” based on
a conbination of information available to us including the
Corps’ Reach Characterization Anal ysis CGeographic
Informati on System (A S) database. W used counties as a
basi ¢ geographi c anal ysis area because nany factors
i nportant to nanatee protection are provided at the county
| evel . Manatee Protection Plans are produced by counti es,
manat ee speed zones are designated by the State with county
participation or by counties on a county |evel, and county
sheriff’s departnents provide enforcenment within county
boundari es. These factors make county-by-county and reach-
by-reach review the nost |ogical and nmanageabl e way to
anal yze data and provi de recommended courses of action.
Thi s county-by-county and reach-by-reach revi ew approach
provi des a nore holistic evaluation of speed zones than a
pi eceneal project-by-project review

To eval uate the adequacy of existing nmanatee speed
zones throughout Florida, we used information fromthe
Corps’ Reach Characterization Analysis conbined with the
nost current information avail abl e regardi ng manat ee use,
manat ee habitat, manatee nortality and harassnent. The
Corps conpiled existing data relevant to the eval uation of
the potential effects of watercraft access projects on
manat ees. The information contained in the Reach
Characterization Anal ysis included nmanatee use data such as
aerial surveys and radio telenmetry; nanatee habitat
characteristics such as warmnvater sites, seagrass
di stribution, and bathynetry; human use characteristics such
as relative dock densities, boat densities, and navigation
channel s; and exi sting nanatee protection nmeasures (boating
speed zones). Throughout Florida, the Corps defined 80
“reaches” based on nanat ee use, nmanatee habitat
characteristics, and human use characteristics. The Corps
conpiled this information into its G S database.

In sone areas, we feel that changes of the Corps reach
boundari es woul d provide a better characterization of the
effects of regulated activities on nmanatees, and our
analysis reflects these recommendati ons. W view the Reach
Characterization Analysis as a dynam c process, and w ||
continue to recommend changes to Corps reaches based on new
I nformati on regardi ng nmanat ees, boating activities, and the
i nteraction of manatees and boating that affect nanatees.
To ensure the use of the best scientific and commercial data
avai |l abl e, we suppl enmented the Reach Characterization
Anal ysis information with 2000 and 2001 rmanatee nortality
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data fromthe Florida Mari ne Research Institute, and other
information such as information fromthe Service' s Division
of Law Enforcenent regardi ng the adequacy of speed zone
signage in certain areas.

To reduce the likelihood of incidental take associated
with any new nulti-slip watercraft access projects, the
Interim Strategy provides four prerequisites, that: (1)
adequat e speed zones nust exist in areas anticipated to have
i ncreased watercraft traffic as a result of the proposed
devel opnment; (2) signage is adequate to ensure that boaters
are aware of the existing speed zones; (3) enforcenent in
the vicinity of the proposed devel opnent is, or with project
conservation neasures wll be, sufficient to prevent
wat ercraft collisions with manatees; and (4) these neasures
be in place prior to inplenentation of the project.

In review ng the baseline, we | ooked at existing speed
zones, levels of enforcenent, manatee aggregation areas,
war mnat er refugia, freshwater sources, seagrass beds, and
ot her biological factors to determne if speed zones or
| evel s of enforcenment were sufficient to mnimze the risk
of manatee nortality. W focused on nmanatee nortality
because this is the only formof take for which quantitative
data are available. W assune that the avail abl e
i nformati on regarding watercraft-related manatee nortality
is a reliable indicator of other fornms of incidental take,
including injury and harassnment. |n areas where speed zones
are appropriately designated and signed, increased
enforcenent provided by the State’s Law Enf orcenent
Initiative and other |aw enforcenent efforts would inprove
conpliance with nmanat ee speed zones, reducing risk of
wat ercraft collisions with manatees. The decrease in
manat ee-watercraft collisions would result in a stable or
decreasing trend in watercraft-rel ated manatee nortality.

Speed zones are designated by the Conm ssion under Rule
and published in the Florida Adm nistrative Code (FAC
Types of zones designated include notorboat no entry zones
(year-round), idle speed zones (year-round), idle speed
zones (Novenber 15 through April 30), slow speed zones
(year-round), slow speed zones (Novenber 15 through Apri
30), and mexi num 25 nph/ sl ow speed buffer zones (year-
round). In addition, some speed zones include or
specifically exclude navigational channels in the vicinity.
In areas where nmanatee nortality has decreased or been
stabl e since nanatee speed zones were designated, signed,
and enforced, we assuned that designation of manatee speed
zones will protect nmanatees as required in prerequisite 1
above.
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Speed zone enforcenment cannot be inplenmented in an area
unl ess the zones are well marked and the regul atory codes
authorizing the zones are also on the signs (FAC 2001). The
Fl ori da Departnment of Environnental Protection (FDEP) and
Florida Inland Navigational District (FIND) or Wst Coast
I nl and Navigation District (WIND) provide installation and
mai nt enance of speed zone signs. Mnatee speed zone areas
are inspected annually or after stormevents by FIND or
WCIND to ensure that adequate marking is present, and that
no hazards to navigation exist. In areas where FIND, WC ND,
the State, and/or counties regularly nonitor and repl ace
signs, we assuned that nanatee speed zone signhage wl |
protect manatees as required in prerequisite 2 above.

Data fromthe Comm ssion’s Division of Law Enf or cenment
were used to assess a per-slip level of current |aw
enforcement to boater ratio in waters wthin Florida in the
InterimStrategy. The estimated ratio of |aw enforcenent
officers to registered watercraft in Florida is one
enforcenent officer per 1,356 watercraft. Dividing the
total nunber of annual work hours (2,080) by registered
watercraft (1,356) yields a current average of 1.50 hours of
enforcenent per registered watercraft per year. This figure
represents an index of the |evel of |aw enforcenent
potentially avail abl e throughout the State and does not
reflect the total amount of |aw enforcenent at a particul ar
| ocation. Enforcenent of posted speed zones may be provided
by the Service, the State, county sheriff’'s officers, city
or other municipalities, and other entities with on-the-
wat er enforcenent capabilities such as the National Marine
Sanctuari es Squad. The Coast CGuard and the Service al so
provi de speed zone enforcenment through special task force
events. We cal cul ated the amount of | aw enforcenent
provided by the State’s Law Enforcenent Initiative and the
Corps’ estinmated nunmber of slips likely to be permtted by
county to ensure that an anmount of enforcenment per slip
currently provided by all |aw enforcenent efforts is
consistent wwth the Interim Strategy. The State’s
Initiative results in an up-front, permanent comm tnent of
officers; admnistration is sinplified and carried out by
the State. Based on our analysis, the State’'s Initiative
wi |l cover approximtely 370,000 watercraft access projects
(= boat slips) over 32 coastal counties where nanat ees occur
for the next ten years. On average, the construction of
approximately 5,000 slips is authorized annually in
Florida’ s waters. The State’s Initiative provides for a
significantly higher |evel of on-the-water nmanatee
protection and | aw enforcenent than what woul d be provided
under our draft interimstrategy. |In Corps reaches where
the State’s |law enforcenment initiative and other on-the-
wat er enforcenment exceed the per slip enforcenent in the
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Interim Strategy, we assumed speed zone | aw enforcenent will
protect manatees as required in prerequisites 3 and 4 above.

We reviewed all of the above information to eval uate
speed zone designation, signage, and enforcenent currently
in place for the various reaches defined by the Corps.
During our review, we |ocated areas where current speed
zones are either non-existent or inappropriately designated
to mnimze risk of manatee-watercraft collisions as areas
wi th increasing and/or ongoing nortality. Additional
enforcement in such areas woul d not decrease take to a “not
likely to occur” level and these were identified as “areas
wi th i nadequate protection.” Inplenentation of additional
speed zones, signage, and/or enforcenent were determned to
be necessary if:

1. manat ee nortality data indicate on-going recovery
of watercraft-related nortality nanatee carcasses
within the reach within the |last 10 years,
particularly in years since speed zones and signs
have been in place with enforcenent;

2. speed zones, signage, and/or enforcenment |evels
are not provided to assunme nanatees are protected
as descri bed above; and/or

3. avai l abl e information indicate ongoing nortality
and harassnent of nmnatees at warmvater sites.

“Areas with inadequate protection” were exam ned per
t he above criteria, to determ ne whether the deficiencies
affected entire reaches or portion of reaches in question.
For exanple, sone areas that currently | ack nanat ee speed
zones, signage, and enforcenent affect only a portion of the
Corps reach and are not |ocated along primary watercraft
travel corridors. In such instances, we concl uded that
increases in boat traffic within certain areas would
adversely affect manatees and identified that portion of the
reach as an “area with inadequate protection.”

Conversely, other areas currently | ack adequate manatee
speed zones, signage, and enforcenent over entire reaches,
and/or are located along primary watercraft travel
corridors. In these areas, we reasonably assuned a high
l'i kel i hood that increases in watercraft access anywhere
within the reach or reaches would i ncrease boat traffic,
increasing risks to nmanatees, and designated the reach or
reaches as an “area with inadequate protection.”

W will continue to review new rmulti-slip watercraft
access projects in mediumand high risk counties.
Addi tional watercraft access projects in “areas with
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i nadequate protection” may result in take of manatees and
cannot be consistent with the final InterimStrategy. W
believe that these projects would require separate review
and potential authorization for incidental take under the
MWPA.  Shoul d appropriate speed zones be created or nodified
to provide additional protection for nanatees, the
designation of an reach or portion of a reach as an “area

wi th i nadequate protection” could be nodified to reflect a
change in the baseline.

Comment 5: The Conm ssion and ot her comenters
di sagreed with the draft interimstrategy, in which the
Corps and/or the applicant is required to performthe
anal ysis on the effects of a watercraft access project on
the manatee. It was recommended by one commenter that the
Service should proactively solicit the coments and vi ews of
ot her experts who do not share the project applicant’s self-
interest in project approval, e.g., the Conm ssion, Save the
Manat ee Cl ub and ot her conservation groups, the Marine
Manmal Commi ssion, and i ndependent scientists.

Response: ESA regul ations require the Federal action
agency to submt a description of the effects of the action
on the listed species and/or its habitat and an anal ysis of
any cumul ative effects. The Corps may require the applicant
to provide the biological evaluation. It is our
responsibility to determne if all the information required
by the regul ati ons has been provided by the Federal action
agency and whet her the information includes the best
scientific and comrerci al data avail abl e.

We have worked closely with the groups stated above, as
wel | as other environmental and industry groups, that do not
share the project applicant’s interests. W typically
coordinate with state agencies in our review of individual
projects. In addition, we frequently solicit the comments
and advi ce of conservation organi zations, state and | ocal
governnments, and ot her experts on broad nmanatee conservation

i ssues (e.g., recovery plan). W will not always be able to
resol ve i ssues from such diverse groups to everyone’s
satisfaction. Therefore, we will continue to obtain and

consi der the best scientific and commerci al data avail abl e
in our reviews and eval uati ons.

Comment 6: Anot her conmenter |isted several concerns
with the draft interimstrategy which are discussed in the
ol | owi ng par agr aphs.

A. The first concern enphasi zes that incidental take
of manat ees cannot occur until and unless we promnul gate MWPA
rules, and that the draft interimstrategy is not and cannot
be a nechani sm for authorizing take. The commenter further
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states that the draft interimstrategy nust be designed and
nmust be inplemented in a fashion which ensures that no
Corps-permtted project proceeds which may take manatees in
any fashion. The commenter agreed with the Commi ssion that
t he proposed strategy encourages pieceneal approaches to
establ i shing and posting speed zones based on the needs of a
si ngl e devel opnent rather than ecosystem | evel needs.

Response: W have addressed these concerns in our
responses to Coomments 3 and 4 above.

B. The second concern is that the draft interim
strategy should not be used as a neans to bypass fornal
consultation. The comrenter states that since adoption of
the draft interimstrategy, we have bypassed fornal
consultation on nore than 100 Corps permts, and have not
entered formal consultation on any project, and that we
shoul d abi de by the four basic prerequisites set forth in
the draft interimstrategy for finding that incidental take
fromwatercraft collisions is unlikely to occur as a result
of a particul ar project.

Response: The draft interimstrategy was not designed
to bypass formal consultation. Using the manatee key to
guide its effect determ nations, the Corps has requested and
we have conpl eted consultation for a nunber of watercraft
access projects that incorporated conservation neasures
consistent with the draft interimstrategy in areas that
nmeet the four prerequisites. Consultation is conpleted
informally for projects that are “may affect, but not likely
to adversely affect” with issuance of the Service's
concurrence letter. Each of our concurrence letters
addresses the four prerequisites which nust be satisfied for
us to determne that incidental take is unlikely to occur as
a result of the project. The ultinmate decision on whether a
permt will be issued for a project after consultation with
the Service rests entirely wth the Corps.

In those cases when the four prerequisites cannot be
met in an area or when incorporation of conservation
measures into project designs will not reduce the potenti al
for adverse effects including incidental take to an unlikely
to occur level, consultation cannot be conpleted infornally,
and formal consultation will be required. W have al so
addressed these concerns in our response to Cooments 3 and 4
above.

C. The third concern is that we should nake clear in
the draft interimstrategy that we wll, in every case,
anal yze whether a proposed project is inconsistent with
siting policies enbodied in |ocal Manatee Protection Pl ans
or other state and | ocal conservation | aws, and nost
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important, will not give concurrence on any project which is
i nconsi stent with any such plan or ordi nance designed to
protect manatees. The comenter further states that, in
areas of high nanatee nortality and injury, water access
projects should not be permtted to proceed until and unl ess
effective "take reduction” strategies have been adopt ed,

i npl enented, and are producing enpirical effects in terns of
actual reductions of manatee deaths and injuries.

Response: W addressed comments involving | ocal
Manat ee Protection Plans and other State or |ocal
conservation | aws under Coment 2 above. Regarding areas
t hat support manatee concentrations coupled with high
manatee nortality, we enphasize that, in all probability,
the incorporation of conservation neasures into a project
design will not reduce the likelihood of incidental take to
an unlikely to occur level. Hence, we cannot concur that
the project is unlikely to result in incidental take of
manat ees.

We believe that the draft interimstrategy, which
identified the four prerequisites and the need for increased
| aw enforcenent to reduce incidental take to an unlikely to
occur level, was a proactive take reduction strategy. As
presented in the response to Conment 4, we eval uated areas
that are experiencing a consistently high |evel of manatee
nortality and injuries and identified these areas as “Areas
of | nadequate Protection”. |In sonme “Areas of |Inadequate
Protection” areas, where speed zone designation, signage,
and/ or enforcenent are inadequate, addressing one or all of
these factors may result in “take reduction.” In other
words, the four prerequisites and the State’s increased | aw
enforcenment initiative represent what we believe is a “take
reduction strategy.” |In other “Areas of |nadequate
Protection”, where manatee and watercraft use are
consistently high, there nmay be no strategies to reduce take
and incidental take cannot be eval uated under ESA until and
unl ess special regulations are pronul gated under MVPA.

The draft interimstrategy al so addressed the need and
provi ded for continual programnonitoring and eval uati on,
and called for changes if the increase | aw enforcenent was
not resulting in reduced manatee-watercraft collisions.

D. The fourth concern relates to the fornmula used to
cal cul ate the amount of increased | aw enforcenent that a new
wat ercraft access project will have to provide in order for
the project to not likely result in incidental take of
manat ees. The comenter states that there is no scientific
evi dence to support the fornmula. The commenter further
states that the Service's approach omts, but should include
consi derations of "carrying capacity" (the maxi num nunber of
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boats that can be permitted in any habitat used by nanat ees
wi t hout maki ng adverse effects to the species inevitable,
irrespective of the nunber of speed zones and anount of

enf orcenment taking place).

Response: W explained in the draft interimstrategy
the basis for the fornula used to cal cul ate the anmpunt of
i ncreased | aw enforcenent that a new watercraft access
project would provide in the “Determ ning the anount of
i ncreased | aw enforcenent hours necessary” section of the
draft interimstrategy. W explained that the current
st at ewi de average of Conm ssion officers to registered
wat ercraft plus an additional ten percent was the basis for
the formula. The rationale was that new watercraft access
facilities nmust provide for the naintenance of the current
| aw enforcenent to watercraft ratio plus ten percent in
order to assure that nmanatee nortality would not increase
due to the increase of new watercraft resulting in |ess
enforcenent avail able per watercraft. W agree that there
may be other nmethods to cal cul ate “adequate” increased
enforcenment, but none have been offered. W have encouraged
any entity with such information to provide that information
and to work with the Service.

Wth regard to the “[boat] carrying capacity” issue, we
do not know of a fornula to cal cul ate the maxi num nunber of
boats that can be permitted in any habitat used by nanat ees
wi t hout maki ng adverse effects to the species inevitable,
irrespective of the nunber of speed zones and anount of
enforcenent taking place. There are currently areas with
hi gher wat ercraft and nanat ee use that experience | ower
watercraft-rel ated manatee nortality, and other areas with
| oner watercraft and manat ee use that experience higher
watercraft-rel ated manatee nortality. W encourage
i ndi vi dual s or organi zati ons who have information or have
devel oped such a “[boat] carrying capacity” fornula to work
with the Service. W believe that watercraft operating in a
safe and | egal manner in waters inhabited by nanat ees,
particularly in manatee speed zones, are unlikely to result
in the take of manatees. W support and encourage
conpliance with all Iocal zoning | aws or Manatee Protection
Pl ans whi ch protect manatees.

Comment 7: Several conmenters thought the draft
interimstrategy applied to existing watercraft access
facilities or to the replacenent or repair of existing
facilities or to non-watercraft access facilities such as
fishing piers.

Response: W clarified during the public neetings and
inthe final interimstrategy that the draft interim
strategy applied only to new facilities that facilitate
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wat ercraft access to Florida’s waters and did not apply to
exi sting structures or their replacenent or repair.

Comment 8: Several commenters chall enged the Service’s
i nvol venent with the Corps’ regulatory process in permtting
new wat ercraft access projects.

Response: Section 7(a)(2) of the ESA states that any
Federal agency shall, in consultation with us, ensure that
any action they authorize, fund, or carry out is not likely
to jeopardi ze the continued existence of |isted species or
result in the destruction or adverse nodification of
designated critical habitat. Wen the Corps processes
permt applications for watercraft access projects, they are
required to consult with us for potential effects to
manat ees and their habitats.

Comment 9: Several commenters asked if there were
areas where the Corps may not issue permts to construct new
wat ercraft access facilities.

Response: In addition to the reach-by-reach anal ysis
outlined in the response to Coment 4 above, there are
consultation tools, in particular the Corps’ revised nanatee
key and associ ated maps, which will identify areas where
addi tional actions may be needed in order for the Corps to
issue permts for newnmulti-slip watercraft access
facilities. The maps are our current interpretation of the
criteria used to nmake a determ nation on the individual
reaches and will be reviewed and revised periodically. As
the maps are revised, they will be available at:
http://verobeach. fws. gov/ nmanatee i ssues/interimstrategy. htm

The manatee key identifies areas with “In-water
Construction Wndows” and “Areas with | nadequate
Protection.” 1In sonme of these areas, permts may be issued
wi th special conditions that renove the |ikelihood of take
of manatees. For exanple, a new facility proposed within an
I n- WAt er Construction Wndow area could be permtted only if
constructi on was proposed outside of the w ndow.

Areas with Inadequate Protection, fall into one of two
categories; designation based on a |ack of one of the four
prerequi sites, or designation because the prerequisites wll
not reduce incidental take to an unlikely to occur |evel.
| f inadequate speed zones, signage, or enforcenment are
corrected for areas designated because of a deficiency, the
Corps could initiate consultation with us. If consultation
isinitiated, we wll evaluate the specific conditions in an
area expected to be affected by the project, as well as the
project design, in determ ning whether the project is likely
to result in incidental take due to watercraft collisions.
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The four basic prerequisites necessary to ensure that
incidental take is unlikely to occur are: (1) adequate
speed zones exist in the areas reasonably anticipated to
have increased watercraft traffic as a result of the
project; (2) signhage in these areas is adequate to ensure
that boaters are aware of speed zones; (3) speed zone
enforcenment in these areas sufficient to prevent watercraft
collisions fromoccurring as a result of the project; and
(4) these nmeasures nust be in place prior to project

i npl enentation. |If these prerequisites are net, we may find
that a new facility would be unlikely to result in the
incidental take of manatees. |n areas designated because
the four prerequisites will not reduce incidental take to an

unlikely to occur |evel, we cannot provide an incidental
take statenent to the Corps for a facility under ESA unti
and unl ess incidental take is authorized under MVPA.

A speci al regul ation pronul gated under MVPA coul d
aut hori ze incidental take that has a negligible effect on
reproduction. W would then consider this information to
determne if incidental take could be authorized under ESA
in areas currently designated because the four prerequisites
w Il not reduce incidental take to an unlikely to occur
| evel. An Advance Notice of Proposed Rul emaki ng was
publi shed in the Federal Register on March 12, 2001 ( Vol une
66, Nunmber 48, pages 14352-14354) advising the public we are
initiating our process for devel oping these Incidental Take
Regul ations. Public comments were requested and received on
t he advance notice process at that tinme. There will also be
opportunity for public conment on the proposed regul ations
once they are formul ated and published in the Federal
Reqgi ster, but before they are finalized.

If we anticipate that incidental take may occur as a
result of a project, we nust determ ne whether or not that
incidental take is likely to jeopardi ze the continued
exi stence of the species. For such projects which we
determine will not result in jeopardy or adverse
nodi fication of critical habitat, yet in our opinion are
likely to result in the incidental take of manatees, we
intend to exercise our authority under section 7 of the ESA
to issue biological opinions that nmake clear that the
project may contribute to incidental take of manatees and
that incidental take nay not be exenpted in the absence of
MWPA i ncidental take regulations. Subsequently, it is the
Corps’ responsibility to decide whether or not to issue a
permt for a particular project.

Comment 10: Several comrenters asked why the draft
interimstrategy wasn’'t considering all fornms of incidental
t ake.
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Response: I n determ ning whether to concur with a not
likely to adversely affect determination, or in issuing a
bi ol ogi cal opi ni on addressing the potential for incidental
take, we nust consider all potential fornms of incidental
take. Watercraft-related nortality is the nost significant
factor that we can effectively address at this tinme to aid
in manatee recovery. The purpose of the interimstrategy is
to focus on the potential for nmanatee-watercraft collisions,
but we nust and will continue to consider all other forms of
potential effects to manatees in the consultation process.

Comment 11: Several commenters felt that the draft
interimstrategy was inequitable in that new watercraft
access projects were responsible for additional |aw
enforcenment rather than distributing the cost of increased
enforcenent anong all boaters. On this issue, a nunber of
commenters suggested alternatives for nore equitable neans
of providing increased | aw enforcenent, such as increased
vessel registration fees.

Response: W believe that increased nanat ee speed zone
enforcement is the primary conservation measure through
whi ch proposed projects could reduce the incidental take
associated wwth watercraft collisions to an unlikely to

occur level. W recognize that increased vessel
registration fees nay be another way to acconplish this
goal. At the time, the draft interimstrategy represented

t he only mechani sm by which some applicants could nove
forward with their projects in the absence of incidental
take regul ations. However, the State has cone forward with
an initiative that has significantly inproved | aw
enforcement in manatee waters and we have determ ned that
the contribution portion of the interimstrategy is no

| onger necessary.

Comment 12: O her conmenters questioned whet her the
contributions were sufficient to adequately fund increased
| aw enf orcenent .

Response: Based on our analysis of existing |evels of
| aw enf orcenent provided by the State and t he anount of
i ncreased enforcenent needed to ensure that a new watercraft
access project would not |ikely cause the incidental take of
manat ees, we believe that the contribution amount is
sufficient to provide the increase in on the water
enforcement. Wth the State’s | aw enforcenment initiative,
we have determ ned that the contribution portion of the
interimstrategy is no |l onger necessary.

Comment 13: A nunber of commenters stated that the
draft interimstrategy was a formof extortion in that funds



19

were required in proposing an appropriate conservation
measure as part of an applicant’s project design.

Response: W believe that the increased presence of
on-the-water enforcenment is the single nost effective neans
to acconplishing nanatee conservation. To that end, we
devel oped two voluntary options by which increased
enforcenent could be provided as part of an applicant’s
proj ect design: one option was the establishnment of an
agreenent or contract with a | ocal |aw enforcenent agency
and the other option was for applicants to contribute to the
Manat ee Conservation Fund. Wthout either of these two
options incorporated as part of a project’s design, it was
our opinion that the project was likely to result in the
i ncidental take of manatees. Because manatees are al so
protected by the MWA, we cannot exenpt incidental take for
manat ees under ESA, until and unl ess incidental take
regul ati ons are pronul gated under MWA. However, with the
State’s Law Enforcement Initiative, we have determ ned that
the contribution portion of the interimstrategy is no
| onger necessary.

Comment 14: Several comrenters believed that the draft
interimstrategy requires the preparation of an
Envi ronnental Assessnent or an Environnental | npact
St at enment under the National Environnmental Policy Act.

Response: This action is categorically excluded in
accordance wi th NEPA requirements [per 516 DM 6, Appendi x
1.4(A)(3)].

Comment 15: Several comrenters questioned why the
draft interimstrategy was needed since the manatee
popul ati on was i ncreasi ng.

Response: W are pleased with this year's manatee
count and see these nunbers as indicative of the success of
many | ong-term conservation efforts. However, collisions
with watercraft continue to inpact manatees. \Wether or not
t he manat ee popul ation grows or declines is primarily
dependent on the survival rate of adult nanatees. The
interimstrategy is designed to help ensure sufficient adult
survival and aid in recovery of this species. The State’s
Law Enforcenent Initiative will also help in reaching these
goal s.

Comment 16: Several comrenters asked if the increase
in manatee nortality was the reason for the draft interim
strategy.

t he nunber

Response: Watercraft-related nortality is
terimstrategy is

i
one cause of human-rel ated deaths. The in i

r
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our guidance to any person or organization regarding
conservation nmeasures that could be incorporated into

wat ercraft access facility designs such that, in sone cases,
projects would not likely cause “incidental take” of the
manat ee. The strategy is defined as an “interin? strategy
because it is designed to provide guidance relating to the
indirect effects of watercraft access projects on nmanatees
only during the time period while “incidental take”
regul ati ons under MWPA are being devel oped. The draft
interimstrategy woul d have of fered us an opportunity to

i npl enent sound, effective risk-reduction nanagenent
actions, such as increased nanat ee speed zone enforcenent,
during the time period while incidental take regul ations
under the MVWPA are being promul gated. Adult survival rates
are one of the key criteria we consider in gaugi ng success
of our recovery efforts. Increased nmanatee speed zone
enforcenment also is expected to have a significant inpact on
overal |l adult manatee survival rates.

Comment 17: Many conmenters asked, if 25 percent of
manatee nortality is human-rel ated, why the Service is not
doi ng anything to reduce the 75 percent of nmanatee nortality
t hat was not hunman-rel at ed.

Response: W are aware that the | argest percentage of
manat ee deaths can be attributed to other categories such as
natural or perinatal or even undeterm ned causes. W also
recogni ze that these types of manatee nortality cannot be
directly controlled by agency actions. 1ndeed, included in
the remaining 75 percent are deaths due to natural causes.
However, one effective approach to recover the manatee is to
control human-related nortality. See the response to
Comment 18 bel ow.

Comment 18: Several comrenters asked what is the |ong-
termstrategy for manatee conservation

Response: W believe that manatee speed zone
enforcement is the nost effective neans of conserving the
manat ee by reducing adult nortality. However, it is only
part of the total recovery needs of the manatee. Numerous
conservation activities are ongoing to recover the nmanatee,
such as inplenentation of the recovery plan and any
subsequent nodifications, devel opnent of incidental take
regul ati ons under the MWA, review of federally-designated
manat ee sanctuaries and refuges, adjustnment of speed zone
| ocations, assessnent of deregul ation of power plants as
war mnat er refugia, and assessnment of the effectiveness of
| aw enf orcenent and public awareness efforts in decreasing
or elimnating watercraft-related nanatee nortality.

State of Florida s Manatee Law Enforcenent Initiative
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For several nonths, we have coordinated with the
Governor’s Ofice regarding the State’s participation in
manat ee protection nmeasures. Governor Jeb Bush inforned us
inwiting on May 29, 2001, that the 2001 Florida
Legi sl ature approved 25 additional |aw enforcenent positions
to be depl oyed throughout those coastal counties where
manat ees are at a high risk of death or injury due to human-
rel ated causes. In addition to these new officers, Governor
Bush’s letter also states that 23 desk-assigned officers
will be redeployed to water patrol activities. The
Governor’s letter further states that, for 2001, increased
manat ee speed zone enforcenent efforts by the State resulted
in reversing a 3-year trend of increasing nanatee deat hs due
to watercraft collisions for the sanme period prior to 2001.
Coupl ed with the increase in enforcenent, the Governor and
t he Cabi net voted on July 25, 2000, not to approve new or
expanding marina facilities in those counties that do not
have an approved Manatee Protection Plan. The letter
concluded with the Governor requesting us to withdraw the
draft interimstrategy in light of the fact that additional
and adequate enforcenment necessary to protect manatees has
been provided by the State of Florida.

Addi tional discussions with the Governor’s Ofice
i ndi cate that the Conm ssion, has reassigned 23 | aw
enforcenment officers and hired 25 additional officers to
i ncrease and i nprove enforcenent of nmanatee protection |aws,
i ncl udi ng manat ee speed zones. The Conm ssion has al so
reorgani zed 313 existing |l aw enforcenent officers in
addition to the increase in officers |listed above to refocus
a portion of their activities toward manatee protection.
Furthernore, the State has allocated $2 million for those
officers willing to work overtinme, which translates into
addi tional hours of manatee protection. Finally, the State
is also considering adding a nunber of new officers for
manat ee protection next year. Hence, the State proposed
that we withdraw the draft interimstrategy because the
increase in |law enforcenent that woul d be provided in
accordance with its inplenentation has been provided for up-
front by the State’'s Initiative.

Final Interim Strategy
| nt roducti on

This final interimstrategy represents our guidance
regardi ng conservation neasures that should be incorporated
into watercraft access facility designs in order that, in
sonme cases, projects would not likely cause incidental take
of the Florida manat ee.
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We believe that the State’'s Initiative renoves the need
for inmplenmentation of the contributions for increased | aw
enforcement. Therefore, we have renoved the contributions
for law enforcenent fromour final interimstrategy. The
State’s Initiative results in an up-front, permanent
commtrment of officers; admnistration is sinplified and
carried out by the State. Based on our analysis, the
State’s Initiative will cover approximtely 370, 000
wat ercraft access projects (= boat slips) over 32 coastal
counti es where manatees occur for the next ten years. On
average, the construction of approximately 5,000 slips is
authorized annually in Florida s waters. The State’s
Initiative provides for a significantly higher |evel of on-
t he-wat er nanat ee protection and | aw enforcenent than what
woul d be provided under our draft interimstrategy.

We al so believe that the State’s Initiative wll
effectively and, under today’s conditions, adequately staff
manat ee-i nhabited waters with the necessary all ocation of
enforcenent officers, thereby elimnating the need for
applicants of watercraft access projects to either establish
an agreenent or contract with a |local |aw enforcenent agency
or contribute to the Manatee Conservation Fund as options in
groyiding i ncreased enforcenent as part of their project

esi gn.

Qur draft interimstrategy would have resulted in
increnental and tenporary inplenentation of increased
enforcement as new watercraft access projects were
permtted. Wth the State’s Initiative, |aw enforcenent
will be provided up-front and on a guaranteed annual basis
versus a tenporally distributed deploynment of efforts under
the draft interimstrategy. W believe this increased
early-on depl oynment prior to MVPA regul ati ons promnul gati on
is far superior to the phased-in deploynent that would have
occurred under the draft interimstrategy. The State’s
Initiative will result in a nore effective neans to address
the indirect effects of watercraft access devel opnment on
manat ees.

Interim Strat egy

This final interimstrategy applies to any new
wat ercraft access activity that could result in adverse
effects on nmanatees. Specific manatee conservati on neasures
proposed as part of a project nmust be found to reduce to an
unli kely to occur |evel any adverse effects associated with
i ncreased access. Specific conservation nmeasures proposed
for any project must be based on a biol ogi cal eval uation
submtted by the applicant or the action agency. This
bi ol ogi cal eval uation nmust include a description of the
proposed action; a description of manatee habitat and any
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manatee critical habitat affected by the proposed action; a
t hor ough analysis of the effects of the proposed action on
manat ees, manatee habitat, and manatee critical habitat.
From this biological evaluation, individuals, |ocal
governments, State agencies, and Federal agencies can
devel op accept abl e manat ee conservati on neasures(s). Once
t he neasures have been devel oped, we can review and provide
addi ti onal advice as necessary to ensure that the proposed
project will reduce the potential for watercraft collisions
to an unlikely to occur |evel.

The Corps will provide a copy of this final interim
strategy to the applicant for use in designing their
proposed action to conply with the provisions of the ESA
The Corps will provide a letter to us with a conplete
proj ect description, including any conservation nmeasures,
and request that we review the proposed action for
conpliance with the ESA. The specific conservation neasures
necessary in any given situation will vary according to
nortality risk in the area of the proposed project.

I n devel oping the interimstrategy, we assessed

regi onal manat ee popul ati ons, manatee ecol ogy, and historic
wat ercraft-rel ated manatee nortality to determne relative
risk of watercraft-rel ated manatee | osses and have
delineated three relative risk areas throughout Florida.
After exam ning manatee nortality data from 1974 through
2000, including five-year nortality increnments and
watercraft-related nortality trends, we have categorized
these risk areas as high, nediumand |low (Table 1).
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Table 1. High, medium and low risk areas by County in
Fl ori da.

H gh R sk Area Medi um Ri sk Area Low R sk Area

Subpopul ati Count y Subpopul at i Count y Subpopul ati Count y

Atlantic Duval * Upper St. St. Johns* Atlantic Nonr oe* *
d ay* Johns Put nam Okeechobee
St. Johns* Lake Sout hwest DeSot o
Vol usi a* Seni nol e Nor t hwest Jefferson
Brevard Vol usi a* Franklin
I ndi an Atlantic Nassau aul f
Martin d ay* Bay
Pal m Beach Fl agl er Wal t on
Br owar d St. Lucie Ckal oosa
M ani - Dade | Sout hwest d ades Santa Rosa
Monr oe* * Hendry Escanbi a

Sout hwest Col lier Pi nel | as
Lee Nor t hwest Pasco
Charlotte Her nando
Sar asot a Levy
Manat ee Di xi e
Hi | | sboroug Tayl or

Nor t hwest Gitrus vakul | a

* |n Northeast Florida,

Tur ner

River and its tributaries in Duval

Duval

the portions of the St.
of a line drawn across the river at the Shands Bridge (State Route 16)
Johns County are included with the high risk area of Duval

County.
Butler (Sollee) Bridge (State Route 202) across the Atlantic Intracoastal
Wat erway i n sout heast

Johns River north (downstream

in St.
The J.

County is the demarcati on between the high risk area
to the north of the bridge and the mediumrisk area to the south.

County are nediumrisk areas.

The Nassau
The coast al

wat erways of Vol usia County (including the Toroka River) are in the high risk

cat egory,

and the St.

t he mediumrisk category.
** The area in Monroe County to the east and north of the Seven Mle Bridge is

considered a high risk region for
the Seven Mle Bridge is considered a |low risk region for

Johns River

in Vol usia,

manat ees;

wher eas the area west

Lake and Sem nole Counties are in

and sout h of
manat ees.

We defined high risk areas (= counties) as those

averagi ng one or

but nore than zero,

nmore watercraft-rel ated manatee nortalities
per year during the past ten years;
averaged | ess than one,

medi um ri sk areas
wat ercr af t -

rel ated manatee nortality per year; and low risk (the
remai nder of the manatee’s range in the southeastern U.S.)
had no docunented watercraft-related nortality.
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Qur final interimstrategy utilizes high, medium and
| ow risk counties coupled with the Corps’ revised nmanatee
key and associated maps to identify areas where the Service
bel i eves there is adequate nanatee protection. For al
multi-slip projects in high and nmediumrisk counties, we
will evaluate the specific conditions in the area expected
to be affected by the project, using a Reach-by-Reach
anal ysis, in determ ning whether the project is likely to
contribute to incidental take due to watercraft collisions.
These maps identify areas or reaches that we believe have
adequat e or inadequate protection. These maps have been
devel oped by us utilizing the reach by reach anal ysis
presented bel ow. The maps are our current interpretation of
the criteria used to nake a determ nation on the individual
reaches and will be reviewed and revised periodically. The
current maps, and as these naps are revised, will be
avai | abl e at:
http://verobeach. fws. gov/ manat ee_i ssues/interimstrateqgy. ht m
or may be obtain fromour Jacksonville, Florida Field Ofice
(tel ephone 904/ 232-2580) or our Vero Beach, Florida Field
O fice (tel ephone 561/562-3909).

Reach by Reach Anal ysis

To anal yze the effects of watercraft access projects on
manat ees, we revi ewed the baseline conditions for each of
t he manat ee subpopul ati ons by county and by “reach” based on
a conbination of information available to us including the
Corps’ Reach Characterization Anal ysis CGeographic
I nformation System (G S) database. W used counties as a
basi ¢ geographi c anal ysis area because many factors
i nportant to manatee protection are provided at the county
| evel . Manatee Protection Plans are produced by counties,
manat ee speed zones are designated by the State with county
participation or by counties on a county |level, and county
sheriff’s departnents provide enforcement within county
boundari es. These factors nmake county-by-county and reach-
by-reach review the nost |ogical and manageable way to
anal yze data and provi de recommended courses of action.
Thi s county-by-county and reach-by-reach revi ew approach
provides a nore holistic evaluation of speed zones than a
pi ecenmeal project-by-project review

To eval uate the adequacy of existing manatee speed
zones throughout Florida, we used information fromthe Reach
Characteri zation Anal ysis conbined with the nbost current
i nformati on avail abl e regardi ng manat ee use, nanatee
habitat, nanatee nortality and harassnment. The Corps
conpil ed existing data relevant to the evaluation of the
potential effects of watercraft access projects on nanat ees.
The information contained in the Reach Characterization
Anal ysi s included nmanat ee use data such as aerial surveys
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and radio telenetry; nanatee habitat characteristics such as
war mnat er sites, seagrass distributions, and bathynetry;
human use characteristics such as relative dock densities,
boat densities, and navigation channels; and existing
manat ee protection neasures (boating speed zones).
Throughout Florida, the Corps defined 80 “reaches” based on
manat ee use, manatee habitat characteristics, and human use
characteristics. The Corps conpiled this information into
its @S database.

In sonme areas, we feel that changes of the Corps reach
boundari es woul d provide a better characterization of the
effects of regulated activities on nmanatees, and our
anal ysis reflects these recomendati ons. W view the Reach
Characterization Analysis as a dynam c process, and wl|
continue to reconmend changes to Corps reaches based on new
i nformation regardi ng manat ees, boating activities, and the
interaction of manatees and boating that affect nanatees.
To ensure the use of the best scientific and commercial data
avai |l abl e, we supplenmented the Reach Characterization
Anal ysis information with 2000 and 2001 manatee nortality
data fromthe Florida Marine Research Institute, and other
information such as information fromthe Service s Division
of Law Enforcenent regardi ng the adequacy of speed zone
signage in certain areas.

To reduce the likelihood of incidental take associated
with any new nulti-slip watercraft access projects, the
Interim Strategy provides four prerequisites, that: (1)
adequat e speed zones nust exist in areas anticipated to have
i ncreased watercraft traffic as a result of the proposed
devel opment; (2) signage is adequate to ensure that boaters
are aware of the existing speed zones; (3) enforcenent in
the vicinity of the proposed devel opnent is, or with project
conservation nmeasures wll be, sufficient to prevent
wat ercraft collisions with manatees; and (4) these neasures
be in place prior to inplenentation of the project.

In review ng the baseline, we | ooked at existing speed
zones, levels of enforcenent, manatee aggregati on areas,
war mmvat er refugia, freshwater sources, seagrass beds, and
ot her biological factors to determne if speed zones or
| evel s of enforcenent were sufficient to mnimze the risk
of manatee nortality. W focused on manatee nortality
because this is the only formof take for which quantitative
data are available. W assume that the avail able
information regarding watercraft-rel ated manatee nortality
is areliable indicator of other fornms of incidental take,
including injury and harassnent. In areas where speed zones
are appropriately designated and signed, increased
enforcenment provided by the State’ s Law Enf orcenent
Initiative and other |aw enforcenent efforts would inprove
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conpliance with nanat ee speed zones, reducing risk of
wat ercraft collisions with manatees. The decrease in
manat ee-watercraft collisions would result in a stable or
decreasing trend in watercraft-rel ated manatee nortality.

Speed zones are designated by the Conm ssion under Rule
and published in the Florida Adm nistrative Code (FAC).
Types of zones designated include notorboat no entry zones
(year-round), idle speed zones (year-round), idle speed
zones (Novenber 15 through April 30), slow speed zones
(year-round), slow speed zones (Novenber 15 through Apri
30), and mexi mrum 25 nph/ sl ow speed buffer zones (year-
round). In addition, sonme speed zones include or
specifically exclude navigational channels in the vicinity.
In areas where nanatee nortality has decreased or been
stabl e since manatee speed zones were designated, signed,
and enforced, we assuned that designation of nanatee speed
zgnes W ll protect manatees as required in prerequisite 1
above.

Speed zone enforcenment cannot be inplenmented in an area
unl ess the zones are well marked and the regul atory codes
aut hori zing the zones are also on the signs (FAC 2001). The
Fl ori da Departnment of Environnmental Protection (FDEP) and
Florida Inland Navigational District (FIND) or Wst Coast
I nl and Navigation District (WIND) provide installation and
mai nt enance of speed zone signs. Mnatee speed zone areas
are inspected annually or after stormevents by FIND or
WCIND to ensure that adequate marking is present, and that
no hazards to navigation exist. |In areas where FIND, WC ND
the State, and/or counties regularly nonitor and repl ace
signs, we assuned that nanatee speed zone signhage wl |
protect manatees as required in prerequisite 2 above.

Data fromthe Comm ssion’s Division of Law Enforcenent
were used to assess a per-slip level of current |aw
enforcement to boater ratio in waters within Florida in the
InterimStrategy. The estimated ratio of |aw enforcenent
officers to registered watercraft in Florida is one
enforcenent officer per 1,356 watercraft. Dividing the
total nunber of annual work hours (2,080) by registered
watercraft (1,356) yields a current average of 1.50 hours of
enforcement per registered watercraft per year. This figure
represents an index of the |evel of |aw enforcenent
potentially avail abl e throughout the State and does not
reflect the total anount of |aw enforcenent at a particular
| ocation. Enforcenent of posted speed zones nmay be provided
by the Service, the State, county sheriff’'s officers, city
or other municipalities, and other entities with on-the-
wat er enforcenent capabilities such as the National Marine
Sanctuari es Squad. The Coast CGuard and the Service al so
provi de speed zone enforcenent through special task force
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events. We cal cul ated the amount of | aw enforcenent

provi ded by the State’s Law Enforcenent Initiative and the
Corps’ estimated nunber of slips likely to be permtted by
county to ensure that an anmount of enforcenment per slip
currently provided by all |law enforcenent efforts is
consistent with the Interim Strategy. The State’s
Initiative results in an up-front, permanent comm tnent of
officers; admnistration is sinplified and carried out by
the State. Based on our analysis, the State’'s Initiative
wi |l cover approximtely 370,000 watercraft access projects
(= boat slips) over 32 coastal counties where nanatees occur
for the next ten years. On average, the construction of
approximately 5,000 slips is authorized annually in
Florida’ s waters. The State’s Initiative provides for a
significantly higher |evel of on-the-water nmanatee
protection and | aw enforcenent than what woul d be provided
under our draft interimstrategy. |In Corps reaches where
the State’s | aw enforcenent initiative and other on-the-

wat er enforcenent exceed the per slip enforcenment in the
Interim Strategy, we assunmed speed zone | aw enforcenment w ||
protect manatees as required in prerequisites 3 and 4 above.

Pr ot ecti on Areas

We reviewed all of the above information to eval uate
speed zone designation, signage, and enforcenment currently
in place for the various reaches defined by the Corps.
During our review, we |ocated areas wth adequate and
i nadequate protection. Areas where current speed zones are
ei ther non-existent or inappropriately designated to
mnimze risk of manatee-watercraft collisions as areas with
i ncreasi ng and/ or ongoing nortality. Additional enforcenent
in such areas woul d not decrease take to a “not likely to
occur” level and these were identified as “areas with
i nadequate protection.” Inplenentation of additional speed
zones, signage, and/or enforcenent were determ ned to be
necessary if:

1. manat ee nortality data indicate on-going recovery
of watercraft-related nortality nanatee carcasses
within the reach within the |ast 10 years,
particularly in years since speed zones and signs
have been in place with enforcenent;

2. speed zones, signage, and/or enforcenent |evels
are not provided to assunme nanatees are protected
as descri bed above; and/or

3. avai l abl e information indicate ongoing nortality
and harassnent of nmnatees at warmvater sites.
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“Areas with inadequate protection” were exam ned per
t he above criteria, to determ ne whether the deficiencies
affected entire reaches or portion of reaches in question.
For exanple, sone areas that currently | ack nanat ee speed
zones, signage, and enforcenent affect only a portion of the
Corps reach and are not |ocated along primary watercraft
travel corridors. In such instances, we concl uded that
increases in boat traffic within certain areas would
adversely affect manatees and identified that portion of the
reach as an “area with inadequate protection.”

Conversely, other areas currently | ack adequate manatee
speed zones, signage, and enforcenment over entire reaches,
and/or are located along primary watercraft travel
corridors. In these areas, we reasonably assumed a high
i kelihood that increases in watercraft access anywhere
within the reach or reaches would i ncrease boat traffic,
increasing risks to nmanatees, and designated the reach or
reaches as an “area with inadequate protection.”

Medi um and Hi gh Ri sk Counties

W will continue to review new nulti-slip watercraft
access projects in nmediumand high risk counties.
Addi tional watercraft access projects in “areas with
i nadequate protection” may result in take of manatees and
cannot be consistent with the final InterimStrategy. W
believe that these projects would require separate review
and potential authorization for incidental take under the
MMPA.  Shoul d appropri ate speed zones be created or nodified
to provide additional protection for nmanatees, the
designation of an reach or portion of a reach as an “area
wi th i nadequate protection” could be nodified to reflect a
change in the baseline.

In “Areas with I nadequate Protection” designated based
on a lack of one of the four prerequisites, consultation may
be initiated between the Corps and us if inadequate speed
zones, signage, or enforcenment are corrected. |If
consultation is initiated, we will evaluate, using a Reach-
by- Reach anal ysis al ready conducted by us as well as any new
information that becones avail abl e during project review,
the specific conditions of an area expected to be affected
by the project to determ ne whether the project is likely to
result in incidental take. The four basic prerequisites
necessary to ensure that incidental take is unlikely to
occur are: (1) adequate speed zones; (2) adequate signhage;
(3) sufficient speed zone enforcenent to prevent watercraft
collisions fromoccurring as a result of the project; and
(4) these neasures nust be in place prior to project
i npl enmentation. |f these prerequisites are net, we may find
that a new facility would be unlikely to result in the
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incidental take of manatees. |If the four prerequisites
cannot be net, we cannot reasonably conclude that the
project is unlikely to result in incidental take.

In “Areas with I nadequate Protection” designated
because the prerequisites will not reduce incidental take to
an unlikely to occur |evel, we cannot provide an incidental
take statenent for a facility under ESA until and unl ess
incidental take is authorized under MVPA unl ess we determn ne
t hrough the review process that conditions have changed. A
speci al regul ati on promul gated under MVPA coul d aut hori ze
incidental take that has a negligible effect on
reproduction. W would then consider this information to
determne if incidental take could be authorized under ESA
in areas currently designated because the four prerequisites
will not reduce incidental take to an unlikely to occur
| evel. However, it is the Corps’ responsibility to decide
whet her or not to issue a permt.

Low Ri sk Counti es

Since projects in lowrisk counties have no history of
any watercraft-related manatee nortality, we find that
proposed projects in these areas are unlikely to contribute
to the incidental take of nanatees through watercraft
collisions. As new information beconmes available, we wll
continue to assess whether any proposed project in nanatee
habitat is likely to result in incidental take through
wat ercraft collisions or have any adverse effects on the
speci es.

Single Fam |y Docks

Single famly docks (3 slips or |less) were considered
in the draft interimguidance, after contribution for
i ncreased | aw enforcenent to reduce incidental take
associated with watercraft access. In the final interim
strategy, they will be considered without a contribution,

due to the overall increase in | aw enforcenent neasures
inplemented by the State’s Initiative. W believe that this
i ncreased | aw enforcenent effort, will allow these single

famly projects, to go forward provided, we continue to
nonitor their cunul ative effects on the manatee in al
reaches using best avail abl e science and the conmtnent to
make future changes to this process if necessary. To
facilitate this review process, we will receive at |east
quarterly reports on permts issued for watercraft access
projects, including single fam |y docks.

We continue to encourage the State of Florida, the
Corps, and other Federal, tribal, local, and private
entities to seek incidental take authorization for their
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watercraft-related activities that are likely to cause the
i ncidental take of manatees, as defined under the ESA and
MVPA.

Monitoring I nplenmentation and Effectiveness of the State’s
Initiative

The effectiveness of the State's | aw enf or cement

efforts will be evaluated on a continuing basis by conparing
wat ercraft-rel ated nanatee nortality data in areas to
previous rates of nortality. W wll pay particul ar

attention to data from areas where | aw enforcenent has
i ncreased. Although review of program i npl enentation and
eval uation of nanatee nortality and injury are conti nuous

processes, the manatee nortality risk areas will be assessed
at one-year intervals coinciding with our review of the
State’s publication of annual manatee nortality data. If we

and the Conm ssion determne at any tinme that these
enforcenent efforts are not nmeeting their intended

obj ectives, then the agencies will coordinate their efforts
to rectify the situation. Mnitoring inplenentation and
effectiveness will determne the need to continue, to extend
t he scope of, to change elenents of, and/or to add new
conponents to the enforcenent.
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